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NHIDED confusion  prevails
the mthug on the conse-

; 5 ton of
[ energency.
pclimation. of emergency may
e issued if the President is satis-
liedd that a grave =m exisls
wheredwy IIE.: mrlfymmndh is
threatened war, dl;m;:nl
aggression or  intemnal disturban-
ees. For the first time in the his-
of India, cm Wils
'T"“nl in the l-::f?g the (E:']h"j:
nese o ion_in 1962 which
tinued Hll émﬂ A second pro-
Clamation  of  emerge was
[ Btuc when Pakistasn ;I:c'ETrirl war
pin 1971 which continues even now.
thid proclamation of emer
i hat been issued on 26th
Jume 1975 on the ground that the
sevurity of India s threatened by
nternal disturbances. - Thus, two
proclamations of  emergency are
concurrently in force,
Sinee the Council of Ministers
ith the Prime: Minister at jis
d sids and advises the Presi-
Jﬁ the exercige of 1:1“:. func-
00 a devision regarding EImeT-
grncy is in mnlhrﬂwdn:hﬁnhul'
the Coumdl of Ministers with the
Prime  Minister  at  jty head.
Thongly some eminent furists wh
| ot Dethi early this year to
55 the legal aspects of the
in y argned that the
[mition is  justiciable that
eourts con go ko sch malters as
the question of the President's
sutisfaction regarding  the exis-
benew ol prrave or the
nlitions like external aggres-

In the first place, a-

R. VENKATARAMAN

sion or internal disturbances, tha
decisions of the Supreme Court
Point to the oppesite view, In one
case, the Supreme Court saicl that
when o proclamation of emer-
geney  exists, it should be pre-
sumed that the President must
have satisfied  himself ahout the
existence of the emergency. Our
Constitution  also provides that g
woclamation of CMEFEency may
IJ:: made not only when there is a
war, external a n or inter-
nal disturbances but also when the
President is satisfed that there is
an imminent  danger of such
erigis,

The Coostitution provides that
the  proclamation n? Emerge
must be placed before the I.ni
Sabhia and the Rajya Sabha and
if the proclamation iz not e

within two months b{ each of the  las

two Houses, the ation will
tease to operate,  This means that
before the 25th August 1975, the
Lok Sabha and the Rajya Sabha
should meet and adopt resolitions
mpproving  the proclamation  in
oul:}.:r to keep it alive after two
months. I the event of the Lok
Sabha being dissolved hefore the
26th Avgust 1975 without o

ving the proclamation, it is enough
if the Rajya Sabha i reso-
mtiimhalwml the miation
i the new Lok

it wil:hi;t 30 days of its Bist sit.
ting. If the proclamation fs not
approved within 30 days after the
first of the newly elected

Lok the proclamation
ceases to exist,

The question may be asked as
to' what happens if & new Lok
Sabha is not constituted at all.
Article 85 of the Constitution pro-
vides that six months shall not
intervens between the Jast sitting
In one session and the date ap-
pointed for the st sitting of e
next sesgion of  each
Parliament, namely, the Lok
Subba and the Rajva Sabha, As
the Lok Ssbha met on Oel May
1875, the next session cannot he
later than the 9th November 1973,
Hence, if the Lok Sabha is dis-
solved before or even after 'm:lnﬂt-
ing the resolution approving the
emergency, the new Lok Sabha
will have to meet on or hefore 9th
November 1075. But if one asks
what if the Lok Sabha is not sum-
moned within six manths of the
t session, there can be oo pnse
wer as the Constitution i silent
as to the consequences which
follow if the next session i5 not
held within' six months of the last
sossion,  Omne is clear,
namely, Article 85 which pres-
cribes that Parliasment should meet
within six months of fts lagt ees.
sion is not one of the articles that
i}llh be suspended frl:lil'l'l operition
w the proclamation of em EICY,
O}t’:r Constitutien  also ﬁv’ldﬁa
that the Lok Sabha, unless sooner
disselved, shall continze for five
years from the date appointed for
its first sitting and ne fonger. and
the expiration of the said period
of five vears shall aperate as a
dissolution of the House. It was
the intention of the founding
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Fathers of the Constitution that uo
nuarter ghould Le Ewen o

fament to extend its own life,
Nevertheless, when a proclamation
of emergency is in operation, fhe
life of the Lok Subha may b gx-
tended by Jaw for u period of one
year at atime as long as the emes

geocy lasts and six months there- .

after. Tt ix therefore, possible
under the Constitution to extend
the life of the present Lok Saliha
for as many years as the procla-

twation of emergency lasts,

When g lamation of emer-
ency i in m the Central Goy-
eninent has power 1p give direc-

toms to any  Skate Government
with rv.:ur:ly o the manner in
which ~ the Stgte Covetiment

should exercise it power arul if
the State  Covernment fails to
comply with or give effect to any
such direction, the President may
hold that a situation has nrisen in
which the Government  of  the
State cannot  be carried on in
accordance with the provisions of
the Constitution under Article 365
and enforce the President’s rule in
that State  under Article 256,
Hence, no Stute Covemment oqn
refrain from carrying out the direg-
tions issued by ‘the Central Goy-
ernment without risking a dismig-
sal and President’s ryle. Diuringg
the operation of emergency, Paclin-
ment may make lawes in respect of
matter  exchusively in the Stute
List I1 wunder Article 253-B, as
well as Article 250 (1), The Presi-
dent can also suspend or vary the
distrilwstion of revenues betwees
the Union and the States oontain-
eil in Articles 268 1o 278,

‘of Article 558,

Wl an Cmergeney s n forer,
ermment may, by Ol

nance or Ly legislation, Proceed
bo enact any law in conlravention
of Article 19 which LTS
stilifect to reasonable restrictions,
the right to frocdom of speech, Lo
assemble  peaceably and withion]
arms, to  dorm- associntions  or
umions, to move freely threghot
the territory  of India, to resido
and settle in any part of the terri-
tory of India, o actpueire hold god
dispose of property and to pre-
tise any  profession, It “is wnder
this power that the Defence of
Indhin Act and the rules ane e
press censorship  as well gz the
Maintenwnee of Tnberngl Securily
Act have been paseed eyven though
these aels take avay the righis
Buuranteed under Antivle 19 o the
I:'.ﬂlﬁl'jtlll'jm'l. There §s g view that
S EDON A5 o im:c!urn&tln-n of emer-
gency s made, Article 19 s qutn-
matically suspended which does naf
seem to’ How from: tha language
During the emer-
gency, the Pregident miy by order
suspend the * right to “move the
courts for the enforecment of iy
of the fundwmental rigthiby conlor-
red by Part 1T of the Constitistion
s may be speeified wil also e
pending proceedings for enfopee.
ment of such rights. Under this
provision, the President s issied
orders restrabning enforcoment of
Artigle 14 equality  Before livw,
Article 21, rights of life and JEeT-
somal liberty and Article 22, pro-
fection agamst arvest and defer-
tion.  Orders: pused  ynder the
above Articles are rerpuired to fa
luid before each House of Iarli-
ment ns-soon as may be, bt they
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will vt hapse Bike o Lvenchiainial o
of emergency iF it is gt approved
within two months,

Onee o proclumation of CHeg-
griey Do lieen approvied by g
vesalition in egel Heange of Parli,.
sk, i will romin in fopee nnilil
it I reviked Dy o subsequent pri-
clmation, Thus, he first practs.
ation of emergency was revoked
Ly another proclamation in 1968,
Irrespective of the  cossation of .
sggression or Iong lapse of ime
o nther circumstances, (e cla-
mation  once  approved  remaing
valid, The Supreme Cour Tiald |

i Mokhan Singh Tursibks o thel |

State of  Panjub 1964 (1) B.C.
T, that how long  the Dol
wattion of emergency should e
biie and what resteictions shold
be dmposed an the
rights of the citizens ditring the
pendency of the 1
Matters  which  must lnevitghlv
be left o the executive which
kiows the  requirements  of the
sibuation and the effect of the
spiliod  Factors  which operate
chring periods of grave erisis such
e onr ety is facing toduy.

The argument e during the
tperation of the Presidesil arider,
the exeeative may abuge jts [HwETE
and the vitizen  wonld have 1o
remedy i essentiully political and
its dmpuct on the  constingting)
position is ot lest inclireet,

I a demoerutic State, the eile-
tve safeguaed  agninst alpgse of
xRetitive powers, whether in e
O 0 emergengy, 5 ltimately to
e Fonened iy glyee existence of en-
lightened,  vigilane g voal

public opindon,

DELETION UNDER CENSO

Mr Justice . Ramanujum in
the Madrs High Court ittel
a writ petition from Mr T. Sada-
sivinn,  Publisher  of Swimagys,
fuestioning  the validity of an
order of the ﬂqmt}r Sﬂt.'rlatu.l}r tin

The: respondents impleaded are
the Union  Govermnment FEprESEn.
ted by the Home Ministry, Delli,
the Tamil Nadu Government

represented by the Chief Secrotary

wil the Deputy Socrotary 1o Cove-
tonment, Pablic  Department.
wham  His. Lordship  dirocted
notices,

His Lordshlp also issued an -
terim injunetinn restraining  the
responilents  from enforcing tho
impugned order  and taking any
urther steps in pursuance of the
arder pending  fiyrther orders o
the petition,

His Lordship added that the
above order wae withoug prrejudics
to the rights of the responclents
tn proceed agningt the petitione:

|

RSHIP ORDER CHALLENGED

T talrevention of  the pdey
(DO} Boles), !

The Central Governgent el
anorder - elled e Censorshin
Orider on June 26 which, amongst
other  things,  stated
action taken ynder tle [aerciaiong:
of the  Muintenarice if  Titernl
Seeurity Act shall nop he polilishe
el inany newspaper, perlodicd
or nther documents  alegs suich
matter hud heen silmitted tin the
sernting of the anthorised oifieer,
il e such pablication shall he

{Cantinwed on pege 26)
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